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INTRODUCTION

Despite an explicit statutory provision vesting the court of appeals with
“exclusive” jurisdiction over the type of challenges brought in this case, Plaintiffs
nevertheless seek to have this Court review the Secretary of Energy’s exercise of
discretion in designating National Interest Electric Transmission Corridors (“National
Corridors”) under the Energy Policy Act of 2005 (“EPAct”) and the Federal Power
Act (“FPA”). Ithas long been recognized that review of orders issued under the FPA
may be had only in the courts of appeals, and then, only after a party’s application for
rehearing has been denied by the agency. See 16 U.S.C. § 825l. Plaintiffs cannot
evade the special FPA review process mandated by Congress by bringing their
challenge in this Court. Accordingly, Plaintiffs’ claims must be dismissed for lack
of jurisdiction, pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure.

LEGAL BACKGROUND

FEDERAL POWER ACT AND ENERGY POLICY ACT OF 2005

In enacting Part Il of the Federal Power Act (“FPA”) in 1935, 16 U.S.C. § 824
et seq., Congress recognized that federal regulation of the transmission and sale for
resale of electric energy plays an important role in protecting and advancing the

public interest. See generally New York v. FERC, 535 U.S. 1 (2002). Review of

orders issued under the FPA is channeled exclusively to the courts of appeals. See

16 U.S.C. § 825I.



As a further acknowledgment of the importance of a unified national energy
policy, Congress in 1977 established the Department of Energy (“DOE”) as a separate
cabinet-level agency. See Dep’t of Energy Organization Act (“DOE Act”), Pub. L.
No. 95-91, 91 Stat. 565 (1977). At the same time, Congress also established the
Federal Energy Regulatory Commission (“FERC”) as an independent agency with
jurisdiction over electricity sales for resale in interstate commerce. See 42 U.S.C. §
7171. The Federal Power Commission, the agency originally responsible for carrying
out the mandates of the FPA, was thereby abolished and its functions transferred to
the Secretary of Energy (“Secretary”), see id. § 7151, and to FERC, see id. § 7172.

In 2005, Congress passed the EPAct, Pub. L. No. 109-58, 119 Stat. 594, which
amended Part Il of the FPA by adding a provision that allows the federal government
to authorize the siting of electric transmission projects under certain enumerated
circumstances. The new Section 216 of the FPA, codified at 16 U.S.C. § 824p,
directs the Secretary to conduct periodic studies of national electric transmission
congestion and permits the Secretary, at his discretion, to designate “any geographic
areaexperiencing electric energy transmission capacity constraints or congestion that
adversely affects consumers” as a National Interest Electric Transmission Corridor.
I1d. 8§ 824p(a)(2). In making such designations, the Secretary may consider a number
of factors, including whether the designation would advance the nation’s energy

independence, national defense, or homeland security. 1d. § 824p(a)(4).
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If a state lacks authority to approve a permit for construction of a transmission
project within a designated National Corridor, or if it withholds its approval for more
than one year, FERC may, upon application by a developer and upon satisfaction of
certain enumerated criteria, issue a permit, notwithstanding a state’s objections. Id.
8 824p(b). The National Corridor designation does not itself preempt state siting
authority, but instead permits further analysis of whether the proposed construction
would serve national interests. 1d. A state’s decision to withhold a permit can be
preempted only upon further consideration by FERC, at which time FERC must give
interested parties, including the state in which the proposed construction would be
located, an opportunity to present their views. Id. 8 824p(d). No permit can issue
unless FERC first determines, among other things, that the proposed construction is
“consistent with the public interest,” id. § 824p(b)(3), will “significantly reduce
transmission congestion,” id. § 824p(b)(4), will “protect[] or benefit[] consumers,”
id., and will “enhance energy independence,” id. § 824p(b)(5). No permit
applications have been filed and no permit hearings have been held under § 824p to

date.?

YThe regulations issued by FERC to implement § 824p, see Regulations for Filing
Applications for Permits to Site Interstate Electric Transmission Facilities, 71 Fed.
Reg. 69,440 (Dec. 1, 2006), reh’g denied, 119 FERC { 61,154 (May 17, 2007), are
currently being challenged in the Fourth Circuit, pursuant to the exclusive appellate
review provision of 16 U.S.C. § 825I. See Piedmont Envtl. Council v. FERC, Nos.

(continued...)
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STATEMENT OF FACTS

On May 7, 2007, DOE’s Office of Electricity Delivery and Energy Reliability
published its Draft National Interest Electric Transmission Corridor Designations
(“Draft Report”). See 72 Fed. Reg. 25838 (May 7, 2007). In that Draft Report, the
Secretary preliminarily found that the Southwest and Mid-Atlantic regions were
critically congested and warranted designation as National Corridors. See id. at
25884-96 (discussing considerations that DOE believes warrant designation of the
Mid-Atlantic Corridor); id. at 25916-18 (same for Southwest Corridor).? The Mid-
Atlantic Corridor includes 52 counties in Pennsylvania. 1d. at 25909; see also id. at
31571.

Thereafter, DOE opened a 60-day comment period and held public meetings
across the country. See id. at 25838. DOE received numerous public comments,
including comments submitted by at least some of the Plaintiffs, regarding the

proposed designation of the Mid-Atlantic Corridor. See id. at 56992, 57002 at n.54,

Y(...continued)
07-1651, et al. (4th Cir. July 10, 2007) (appeal docketed).

¥The Draft Report was later corrected to note that it would actually cover six
additional counties — including Carbon and Cumberland Counties in Pennsylvania —
that inadvertently had been omitted from the narrative description of the Mid-Atlantic
Corridor in the Draft Report. See 72 Fed. Reg. 31571 (June 7, 2007).

¥The Southwest Corridor is being challenged in a separate lawsuit, also erroneously
filed in a district court. See Ctr. for Biological Diversity v. Dep’t of Energy, Case
No. 08-CV-0168 AHM-MAN (C.D. Cal.) (filed Jan. 10, 2008).
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57005 at n.66, 57021 at n.125, 57023, 57024 (Oct. 5, 2007) (comments by Piedmont
Environmental Council and others). On October 5, 2007, DOE issued its National
Electric Transmission Congestion Report and Order (“Order”), which made
modifications to the Southwest Corridor but retained the Mid-Atlantic Corridor
designation without modification. See id. at 56992. DOE stated that it would
consider all persons or entities who had submitted written comments in accordance
with the procedure outlined in its May 7, 2007 notice to be parties to the Order for
purposes of seeking rehearing under 16 U.S.C. § 825I(a). See id. at 57000.
Following the issuance of DOE’s October 5, 2007 Order, various groups and
individuals — including Plaintiffs — petitioned DOE for rehearing under 16 U.S.C.
8 825I(a), raising, among other issues, the same types of claims as those in Plaintiffs’
complaint.¥ On December 3, 2007, DOE entered an order granting rehearing for the
purpose of giving further consideration to all timely-filed requests challenging the
Mid-Atlantic and Southwest Corridor designations. See 72 Fed. Reg. 69202 (Dec. 7,

2007).

“Plaintiffs’ petition is available to the public on the world wide web at
http://nietc.anl.gov/documents/docs/RFR_Jaffe_Cale_et al.pdf (last visited Feb. 19,
2008).
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PROCEDURAL HISTORY

Plaintiffs filed their complaint on January 14, 2008. (Doc. #1). That same day,

a complaint was also filed in National Wildlife Federation v. United States

Department of Energy, Civ. No. 1:CV-08-0091 (M.D. Pa.), raising similar challenges

to the Mid-Atlantic Corridor under the EPAct, the National Environmental Policy Act
(“NEPA”), and the Endangered Species Act (“ESA”). At the time of the filing of the
complaints in both cases, one other challenge to the Mid-Atlantic Corridor was also

pending before this Court. See Penn. Pub. Util. Comm’n v. Bodman, Civ. No. 1:CV-

07-2002 (M.D. Pa.) (filed Nov. 1, 2007).
On February 7, 2008, this Court issued an order consolidating all three cases.
(Doc. #16). On February 19, 2008, the Court suspended briefing on the

Government’s motion to dismiss in Pennsylvania Public Utility Commission until the

submission of motions to dismiss in the other two consolidated cases. (Doc. #19).
Defendants today are filing motions to dismiss in both of those remaining cases.

STANDARD OF REVIEW

Jurisdiction is a threshold issue that must be addressed before considering the

merits of a case. Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-96 (1998).

A challenge to a court’s subject matter jurisdiction “may be raised at any time by the

parties, or by the court sua sponte.” Zelson v. Thomforde, 412 F.2d 56, 58 (3d Cir.

1969). Rule 12(b)(1) of the Federal Rules of Civil Procedure provides a vehicle for

-6-



challenging subject matter jurisdiction prior to filing an answer to a plaintiff’s
complaint. “When subject matter jurisdiction is challenged under Rule 12(b)(1), the

plaintiff must bear the burden of persuasion.” Kehr Packages, Inc. v. Fidelcor, Inc.,

926 F.2d 1406, 1409 (3d Cir. 1991).
A motion to dismiss for lack of subject matter jurisdiction may be treated as

either a facial or factual challenge. See Mortensen v. First Fed. Sav. and Loan Ass'n,

549 F.2d 884, 891 (3d Cir.1977). In reviewing a facial attack, courts must only
consider the allegations of the complaint and documents referenced therein and

attached thereto, in the light most favorable to the plaintiffs. See id.; Pension Ben.

Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir.1993). In

reviewing a factual attack, the court may consider evidence outside the pleadings. See

Gotha v. United States, 115 F.3d 176, 178-79 (3d Cir.1997) (citing Mortensen, 549

F.2d at 891). If the court finds that it lacks subject matter jurisdiction, then it “shall
dismiss the action.” Fed. R. Civ. P. 12(h)(3).

QUESTION INVOLVED

Whether the Court lacks jurisdiction to entertain challenges to DOE’s Order,
inlightof 16 U.S.C. § 825I, which provides that a party “aggrieved by an order issued
by the [former Federal Power] Commission in a proceeding under [the Federal Power
Act]” may seek review in the appropriate court of appeals, the jurisdiction of which

Is “exclusive.”



ARGUMENT

THIS COURT LACKS JURISDICTION OVER PLAINTIFFS’ CLAIMS

Plaintiffs allege that DOE violated the following statutes: (1) the ESA for
failing to consult with the United States Fish and Wildlife Service prior to
designating the Corridor; (2) NEPA, for failing to prepare an environmental impact
statement, environmental assessment (“EA”), or finding of no significant impact
(“FONSI™) prior to designating the Corridor; (3) the EPAct, by extending the
Corridor boundaries beyond the areas where congestion or capacity occur, by failing
to consult with affected states prior to finalizing a congestion study, and by failing
to consider non-transmission or other alternatives; and (4) the National Historic
Preservation Act (“NHPA”), for failing to account for potential effects of the Corridor
designation upon historic properties or engaging in the NHPA consultation process.
Pls.” Compl. 11 4(a), 4(b), 4(c), 4(d).

All of Plaintiffs’ claims are directed at a single agency decision-the Order
designating the Corridor. As explained below, review of Plaintiffs’ challenges to
DOE’s Orderisrequired by 16 U.S.C. § 825, to be conducted exclusively in the court

of appeals. Plaintiffs’ claims should therefore be dismissed for lack of jurisdiction.



A. Judicial Review of Challenges to DOE’s Order Is Vested Exclusively
in the Court of Appeals

This case must be dismissed because subject matter jurisdiction over Plaintiffs’
claims does not lie in this Court. Congress undoubtedly has the power to define and

limit the jurisdiction of the lower courts. See Ins. Corp. of Ireland v. Compagnie des

Bauxites de Guinee, 456 U.S. 694, 701-02 (1982). Congress has exercised that power

here by providing for a “special FPA review process” in the courts of appeals. See

City of Tacoma v. Nat’l Marine Fisheries Serv., 383 F. Supp. 2d 89, 93 (D.D.C.

2005). Section 8251 of Title 16 provides that a party “aggrieved by an order issued
by the Commission in a proceeding under [the Federal Power Act]” may seek review
in the appropriate court of appeals, the jurisdiction of which is “exclusive.” 16
U.S.C. § 825I(a), (b).”

Appellate review is further conditioned on a party’s having first sought and
been denied rehearing by the agency, a process set forth in Section 825I(a). See New

York State Elec. & Gas Corp. v. FERC, 638 F.2d 388, 393 n.8 (2d Cir. 1980); cf.

Bellsouth Corp.v.FCC, 17 F.3d 1487,1489 (D.C. Cir. 1994) (concurrent judicial and

agency review would “waste judicial resources”™).

¥This provision’s reference to the “Commission” is a vestige of the fact that it was
originally enacted in 1935, prior to the Federal Power Commission’s dissolution.
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The Supreme Court has held unequivocally that Section 8251 makes appellate
court review the exclusive avenue for challenging orders issued under the FPA:

“This statute [16 U.S.C. § 825I] is written in simple words
of plain meaning and leaves no room to doubt the
congressional purpose and intent . . . . Congress in [16
U.S.C. § 825I] prescribed the specific, complete and
exclusive mode for judicial review of the Commission’s
orders.”

City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 335-36 (1958); see also Safe

Harbor Water Power Corp. v. Fed. Power Comm’n, 124 F.2d 800, 804 (3d Cir. 1941)

(“[W]e conclude that the review given by the section just cited is ‘exclusive’ . ...”);

California Save Our Streams Council, Inc. v. Yeutter, 887 F.2d 908, 911 (9th Cir.

1989) (“there can be little room for argument” that Section 825l vests exclusive
jurisdiction in the courts of appeals).?

The general jurisdictional bases asserted in Plaintiffs’ complaint — 28 U.S.C.
88 1331, 2201, and 1346(a)(2); 42 U.S.C. § 7192; and 5 U.S.C. §8 701 to 706 —
simply cannot trump the clear and specific review provisions of Section 825I. See

Brown v. Gen. Servs. Admin., 425 U.S. 820, 834 (1976) (“precisely drawn, detailed

statute” preempts more general remedies).” In assigning jurisdiction to the courts of

¥Some court opinions refer to 16 U.S.C. § 825l as “Section 313,” which refers to the
provision’s original numbering in the Public Law. See Federal Power Act, ch. 687,
8 313, 49 Stat. 803, 860 (1935) (codified as amended at 16 U.S.C. § 825I).

IAs explained in more detail infra, Plaintiffs’ assertion of jurisdiction under the ESA,
(continued...)
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appeals in cases such as this, Congress “thereby necessarily precluded . . . all other

modes of judicial review,” including district court review. See City of Tacoma, 357

U.S. at 336.

Plaintiffs” allegation that the Court has jurisdiction over this action under
42 U.S.C. § 7192 must be rejected. See Pls.” Compl. 5. Far from supporting the
existence of jurisdiction, as Plaintiffs suggest, 42 U.S.C. § 7192 confirms the
applicability of the clear jurisdictional bar in Section 825I. Section 7192(a), enacted
as part of the DOE Act, provides that review of actions of the then-newly created
Department of Energy and FERC is governed by the same provisions that previously
governed review of the Federal Power Commission, the functions of which were
transferred to the two new entities. See 42 U.S.C. § 7192(a) (“Judicial review of
agency action taken under any law the functions of which are vested by law in, or
transferred . . .to. .. the Secretary [or] the [Federal Energy Regulatory] Commission
...shall . .. be made in the manner specified in or for such law.”).

The upshot of Section 7192(a), then, is that the Court must first look to the
appropriate law to see if there is already a “manner specified” for judicial review. “If

no provision specifies a particular forum for review, then the district court enjoys

7I(...continued)
16 U.S.C. 8 1540(c), also cannot trump Section 825I. See, e.q., Southwest Ctr. for
Biological Diversity v. FERC, 967 F. Supp. 1166, 1173 (D. Ariz. 1997).
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exclusive jurisdiction” by virtue of Section 7192(b). Duke Power Co. v. U.S. Dep’t

of Energy, 830 F.2d 359, 360 (D.C. Cir. 1987) (per curiam). Because DOE’s Order
was issued under the authority granted to it by an amendment to the FPA, 16 U.S.C.
8 824p, judicial review must be conducted in the manner specified in Section 8251(b).

See Caribou Four Corners, Inc., v. Am. Oil Co., 628 F. Supp. 363, 371 (D. Utah

1985).%
In sum, Plaintiffs’ challenge to DOE’s Order “must be made in the Court of

Appeals or not at all,” City of Tacoma, 357 U.S. at 336. Accordingly, Plaintiffs’

complaint should be dismissed in its entirety for lack of jurisdiction.

B.  Plaintiffs May Not Circumvent the Exclusive Review Provisions of
the FPA by Pleading Claims Under NEPA, NHPA, or the ESA

As an additional basis for jurisdiction, Plaintiffs invoke the general provisions
of review under the Administrative Procedure Act (“APA”)--which governs review
of Plaintiffs’ claims--as well as the citizen suit provision of the ESA. See Pls.’

Compl. 15.7 Generally, the APA applies to final agency action taken by DOE, and

¥ Section 7192(b)--although providing for review of some actions in the district
courts--has been interpreted to apply only to actions between private parties. See
Caribou Four Corners, 628 F. Supp. at 371; see also United States v. Metropolitan
Petroleum Co., Inc., 743 F. Supp. 820, 825 (S.D. Fla. 1990). In addition, review is
available under Section 7192(b) only where a plaintiff’s claim arises “exclusively”
under the DOE Organization Act. Such is not the case here, where Plaintiffs bring
claims under the EPAct, NEPA, NHPA, and the ESA.

¥Claims under the FPA, ESA, NHPA, and NEPA are reviewed under the standards
(continued...)
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the APA standards for judicial review are applied to FPA claims. However, the right
of review under the APA is limited by the special statutory review provisions of

Section 825l. See North Carolina v. Fed. Power Comm’n, 393 F. Supp. 1116, 1124

(M.D.N.C. 1975) (finding “reliance on the Administrative Procedure Act . . .
misplaced” and holding that “Sections 703 and 704 of [the APA] bar the complaint
in this action from review pursuant to the Act, because prior, adequate and exclusive
opportunity for judicial review is provided by section 313(b) of the Federal Power

Act, 16 U.S.C. § 825I(b)™); City of Tacoma v. Nat’l Marine Fisheries Serv., 383 F.

Supp. 2d at 92 (“Although the FPA does not exempt FERC from compliance with . ..
the Administrative Procedure Act . . ., it establishes a separate and exclusive
procedure that governs review of its licensing decisions.”) (emphasis in original).
The fact that Plaintiffs have alleged claims arising under NEPA, NHPA, or the
ESA, however, does not allow Plaintiffs to circumvent the specific requirement under
Section 825I(b) limiting judicial review of DOE’s Order to the court of appeals. See

Calif. Save Our Streams Council, Inc. v. Yeutter, 887 F.2d 908, 912 (9th Cir. 1989)

¥(...continued)

of the Administrative Procedure Act (“APA”),5U.S.C. § 701 et seq. See Wisconsin
Pub. Power, Inc. v. FERC, 493 F.3d 239, 256 (D.C. Cir. 2007) (review of orders
issued under the FPA); Western Watersheds Project v. Matejko, 468 F.3d 1099, 1107
(9th Cir. 2006) (review of ESA claim); Friends of the Atglen-Susquehanna Trail, Inc.
V. Surface Transp. Bd., 252 F.3d 246, 262-63 (3d Cir. 2001) (NHPA claim); Soc’y
Hill Towers Owners’ Ass’n v. Rendell, 210 F.3d 168, 179 (3d Cir. 2000) (NEPA
claim).
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(NEPA challenges to orders issued under the FPA were subject to the jurisdictional

requirements of Section 825l); Southwest Ctr. for Biological Diversity, 967 F. Supp.

at 1173 (same as to ESA claims).

In California Save Our Streams Council, the Ninth Circuit considered a NEPA

challenge to an EA that was prepared in conjunction with the Forest Service’s
Imposition of conditions upon a FERC license for a hydroelectric power project on
a national forest. 887 F.2d at 910. The FERC license in question was subject to the
same judicial review provision of the FPA that is at issue here, Section 825I. See id.
at 910-11.2% The court rejected the argument that a district court could entertain
NEPA challenges to the FERC license or the conditions that were included in it,
refusing to allow the litigants, “through careful pleading, to avoid the strict
jurisdictional limits imposed by Congress.” Id. at 911. The court therefore rejected
the plaintiffs” arguments and held that the district court lacked jurisdiction to review
any of the plaintiffs’ claims. See id. at 912.

The same rationale in California Save Our Streams Council has also been

applied to cases involving ESA claims. See Southwest Ctr. for Biological Diversity,

967 F. Supp. at 1173 (“The law is clear that any attempt to challenge a license issued

YAs indicated supra, the fact that Section 825l applies to orders issued both by FERC
and DOE is a vestige of the fact that the provision was enacted in 1935, prior to the
dissolution of the Federal Power Commission.
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by the FERC, however artfully pleaded, will fall under the exclusive jurisdiction of

the Federal Courts of Appeal under the FPA.”); see also City of Tacoma v. Nat’l

Marine Fisheries Serv., 383 F. Supp. 2d at 93; Idaho Rivers United v. Foss, 373 F.

Supp. 2d 1158, 1160-61 (D. Idaho 2004). It is equally clear, then, that Plaintiffs’
invocation of the ESA cannot cure the lack of jurisdiction.
The same principle likewise applies to the NHPA, as courts have recognized

In interpreting jurisdictional schemes analogous to the FPA. See, e.q., Bywater

Neighborhood Assoc. v. Tricarico, 879 F.2d 165, 167-68 (5th Cir. 1989) (district

court jurisdiction over NHPA claim was divested by statute providing for exclusive
review of final orders by the Federal Communications Commission to be conducted

in the court of appeals); see also Boarhead Corp. v. Erickson, 923 F.2d 1011, 1023

(3d Cir. 1991) (district court jurisdiction over NHPA claim was prohibited by
provision of the Comprehensive Environmental Response, Compensation, and
Liability Act that barred challenges to EPA’s clean-up activities at hazardous sites).

Although the Third Circuit has not directly addressed the issue of whether a
litigant may bring NEPA, NHPA, or ESA challenges in district court when doing so
would allow the litigant to circumvent Section 825l, the Third Circuit has addressed
the question involving NEPA in the context of at least one other statute that
specifically vested authority for direct review in the court of appeals. In New Jersey

Department of Environmental Protection and Energy v. Long Island Power Authority,
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30 F.3d 403 (3d Cir. 1994), the plaintiff challenged under NEPA an EA and FONSI
prepared by the Nuclear Regulatory Commission (“NRC”) in conjunction with the
NRC’s decision to approve the transportation of radioactive fuel through New Jersey
waters. Id. at 407.

In examining the basis for jurisdiction to hear plaintiff’s NEPA claims against
the NRC, the court noted that the Hobbs Act, 28 U.S.C. § 2342, provided courts of
appeals with “exclusive jurisdiction to enjoin, set aside, suspend (in whole or in part),
or to determine the validity of” final orders of the NRC made reviewable by a
separate statute. Id. at 410. The court rejected the plaintiff’s argument that review
of the NEPA claims could be conducted in the district court, noting that the plaintiff
“disagrees with the NRC’s form of analysis and conclusions.” 1d. at 413.
Accordingly, the court held that such a challenge could not be maintained in the
district court. See id. at 413.

In this case, the relief that Plaintiffs seek is in substance an attack upon DOE’s
Corridor designation. See Pls.” Compl. at 27 (Prayer for Relief) 1 A (seeking
declaration that the Corridor designation is invalid); id., 11 B, C, D (seeking remand
of the Corridor designation); id., T E (seeking a stay of the Corridor designation).
Accordingly, Plaintiffs’ NEPA, NHPA, and ESA challenges are in substance an

attack upon the DOE Order, which as explained supra must be reviewed directly in
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the court of appeals under Section 825l. See Calif. Save Our Streams Council, Inc.,

887 F.2d at 912; see also Boarhead Corp. v. Erickson, 923 F.2d at 1023.1¥

In sum, the FPA-which the EPAct amends—provides that exclusive review of
challenges to DOE’s Order must be conducted in the court of appeals. Because the
caselaw does not permit Plaintiffs to circumvent the jurisdictional requirements of
Section 825l through artfully pleading claims under NEPA, NHPA, and the ESA,
Plaintiffs” Complaint should be dismissed in its entirety.

CONCLUSION

For the foregoing reasons, the Court should grant Defendants’ motion and

dismiss Plaintiffs’ complaint.

Y¥In Susquehanna Valley Alliance v. Three Mile Island Nuclear Reactor, 619 F.2d
231 (3d Cir. 1980), the Third Circuit held that the district court had jurisdiction to
review a NEPA challenge to the NRC’s informal decision to authorize the owner of
a nuclear power plant to discharge contaminated water into the Susquehanna River,
even though judicial review over the NRC’s final orders was vested in the court of
appeals. Id. at 241. The decision in Susquehanna is distinguishable from this case,
however, because in Susquehanna, the litigant was complaining that the NRC was
unlawfully segmenting its decisionmaking in a way that would cause irreparable harm
prior to the issuance of a final, reviewable order by the NRC. See id. (noting that it
was not a case where a final order had “undoubtedly been made”). Here — by
contrast — DOE has already issued an Order and intends to issue a subsequent Order
following rehearing, which, when final, will be reviewable in the court of appeals.
See Long Island Power Authority, 30 F.3d at 411 (distinguishing Susquehanna in a
case where the agency had “not avoided its NEPA obligations by refusing to issue
final orders.”).
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